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EDITORIAL NOTES. 





IF THE DECISION of the Supreme court in the cases Theberath and 
Leonard against the Consolidation Traction Company shall be finally 
sustained, it will be likely to prove embarrassing to municipal 
bodies in the exercise of their powers over public works. In 
order to appreciate the extent of the requirements it makes, it is 
necessary to understand precisely what the ordinance was, and the 
ground on which it was declared invalid The Traction Company 
filed with the secretary of state certain routes over which it desired 
to construct railways. Under the provisions of the Traction act it pre- 
sented a petition to the Board of Street and Water Commissioners of 
Newark for a location of tracks on those routes. The law simply pro- 
vides that the board may refuse the location, or may grant it in whole or 
in part. It prescribes no form and requires no details for such grant. 
In this case it granted locations as to some routes and refused others. 
The route as to which the question arose was defined in the secretary’s 
office thus: ‘‘ Route 10. Begins in Fifth avenue, at westerly boundary 
of Newark, through Fifth avenue to Bloomfield avenue, through Bloom- 
field avenue to Belleville avenue.” 

The ordinance in question, after reciting the filing of the description 
of the routes in the office of the secretary of state, and the petition to the 
board, and the hearing thereon, ordained “that the location of the 
tracks, either single or double as said company shall from time to time 
determine, shall conform to the routes mentioned in their petition and 
filed in the office of the secretary of state—that is to say, so much of 
said mentioned routes as hereinafter described ”—going on to describe 
ten routes, of which the last was in question in the case. This was de- 
scribed in these terms: ‘* Beginning in the centre line of Fifth avenue, 
where the same is intersected by the westerly boundary of the city of 
Newark ; thence easterly along the centre line of Fifth avenue to the 
centre line of Bloomfield avenue, and thence southerly along the centre 
line of Bloomfield avenue to the centre line of Belleville avenue, 
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with the right to cross all intervening streets and highways upon the 
foregoing routes, and also the right to construct any and all necessary 
curves, sidings, cross-overs and switches, that may be required for the 
proper, safe and evonomical use and operation of any and all of the fore- 
going routes ” In the case of Leonard v. The Same, argued at the same 
time, the ordinance described the location on Route 2, on a similar way, 
but provided that only one track should be laid on Chestnut street, 
forming a part of it. 

Thus, the board consented to these routes defined in the office of the 
secretary of state, and granted the location of the tracks in the 
more explicit terms above given, and declared that the tracks 
might be single or double, as the railway company desired, 
except as to one strect, but must be in the centre of the 
streets on the route. By an existing ordinance it was provided that 
when double tracks are laid they must be four feet apart. And by the 
ordinance in question it was provided, in a subsequent section, that “ all 
tracks shall be located and laid under the direction of the said Board of 
Street and Water Commissioners, and subject to the approval thereof.” 
Other sections prescribe the gauge of the tracks and the size and pattern 
of the rails to be laid, the manner of laying, and the removal of material, 
under the direction and supervision of the general superintendent of 
works of the board. 

The court held all this to be insufficient and invalid as an exercise of 
its power conferred by the Traction act (section 7), “to pass a resolu- 
tion or ordinance as may be necessary or proper, granting the said loca- 
tion, or any part thereof, as they deem the interests of the public may 
require.” It placed this conclusion upon this single ground: ‘ The de- 
sign of the statute is that the municipal board shall determine whether 
there shall be one track or more in a street, in what part of the street 
the rails shall be laid, where sidings, cross-overs and switches shall be 
built, and all other such questions involved in the location of tracks, the 
proper determination of which so closely affects the public convenience. 
For the municipal board to leave these matters to the discretion of the 
company, or of its own officers, is an unwarranted delegation of author- 
ity.” This would seem entirely reasonable, so far as it relates to 
entrusting these matters to the sole discretion of the railway company. 
But the scope of the decision seems to be that in an ordinance providing 
for, or assenting to, a public work in the streets, which necessarily con- 
cerns the public convenience, the board cannot entrust its details to the 
discretion of its expert agent chosen for such duty, but must itself, by 
the ordinance, as a legislative act, prescribe the exact method of carry- 
ing out the work, and if they omit to do so, the whole ordinance is in- 
valid. They must have knowledge of all the physical conditions of the 
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highway, and foresee all the exigencies that may arise in the course of 
the construction, instead of relying on their officer whose business it is 
to know such conditions, and provide for such exigencies. And 
although in the case of the location of tracks of a street railway they 
limit the number to two as usual, require them to be placed in the centre 
of certain streets carefully described, provide for such sidings, etc., as 
shall be safe and convenient, and finally require that all this shall be 
done under the direction of the Board itself and subject to its approval, 
and the supervision of its superintendent; all this will not avail as a 
grant of a location of tracks and is ‘‘an unwarranted delegation of au- 
thority.” This view imposes very difficult and embarrassing duties upon 
the Board—duties for which it is ill-fitted, and for the proper perform- 
ance of which such bodies always rely on the skill and experience of 
practical agents. If it is “an unwarranted delegation of authority ” to 
prescribe the more important features of the location and entrust details to 
a skilled superintendent, subject to the approval of the Board itself, it is 
difficult to perceive why the same rule should not be applied to any pub- 
lic work in the streets—such as the construction of sewers, the laying of 
gas or water mains, the erection of telegraph, telephone or electric light 
equipments, etc. It would seem to be impossible to foresee at the time 
of authorizing any such public work just how it should be performed, for 
the best interests of the citizens, or to prescribe exactly all the details of 
construction. And in point of fact it has never been done in the case of 
any public work. To do it well would require the Board to consist of 
experts, and would make the office of Street Commissioner almost super- 
fluous. 

If an ordinance providing that tracks shall be laid in the middle of a ~ 
street under a prior ordinance requiring that they shall be four feet 
apart, and that the whole work must be done under the direction of the 
Board, is invalid because it does not describe in advance just how it 
shall be done, the labors of municipal boards must become very burden- 
some, and it is not probable that their work will be done as well, or the 
public convenience as fully promoted, as under the system heretofore 
pursued. 

Another inquiry is also suggested by this decision. How far does the 
judicial power over the action of municipal, legislative or executive 
bodies extend? Of course, it may nullify any action which plainly tran- 
scends the law. But can it exercise a sort of veto over any action which 
it considers ill-judged or lacking in precision? Can it prescribe just 
how far and in what manner the municipal authorities shall entrust the 
work they resolve to do, to the skilled agents whom they employ to do 
it? There are obvious reasons why the interference of the judiciary 
with the legislative discretion of municipal bodies elected by and repre- 
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senting the people, should be confined to keeping their action within the 
limits of settled law, without attempting to lay down hard and fast rules 
for them, or to prescribe the exact manner in which their discretion shall 
be exercised. 





IN THE case of Bracken v. Union Pacific Railway Co., decided by the 
U.S. Court of Appeals (12 U.S. App. 421), in the eighth circuit, the 
court refused to consider exceptions to the charge of the court below be- 
cause it appeared by the bill of exceptions that they were taken after 
the jury had retired to consider their verdict, the court, Judge Caldwell, 
circuit judge, saying: ‘‘ Exceptions taken to the charge of the court 
after the jury have retired to consider their verdict will not be consid- 
ered by this court,” and citing Price v. Pankhurst, 10 U. S. App. 497. 

In the case referred to, exceptions had been taken to the whole 
charge, covering six printed pages, and the court held that both by the 
decisions of the Supreme court and rule 10 of the Circuit Court of Appeals 
on the subject, adopted in pursuance of those decisions, the judges. of the 
Circuit and District courts are prevented from allowing any bill of ex- 
ceptions, containing merely a general exception to the whole charge, but 
must call the attention of the court distinctly to the portions of the 
charge excepted to, and that this must be done before the cause is finally 
submitted to the jury, to the end that the court may have an opportunity 
to correct or explain the parts of the charge excepted to, if it seems pro- 
per to do so. 

Referring to the difficulty of submitting specific exceptions to the dif- 
ferent parts of the charge immediately after it is given, and before the 
jury retire, the court said: “It is, of course, the duty of the court to 
allow the parties reasonable time and facilities for specifying exceptions. 
There is no occasion for haste in charging a jury; no part of the trial 
should be conducted more deliberately and carefully, and no court will 
refuse a party time and opportunity to point out distinctly his excep- 
tions to the charge before the case is finally given to the jury. He must 
be afforded opportunity to do this, then, because he is precluded from 
doing it afterwards.” 

These cases call attention to one of the most difficult points the advo- 
cate has to deal with in trying a jury case. He must hear the charge 
for the first time, comprehend all its meaning, take note of all the points 
he thinks he ought to except to, and formulate them in proper terms on 
the spot. He cannot even wait to have the charge written out by the 
stenographer, so that he may take a hasty glance at it. This delicate 
duty must be wholly done on the instant, and the result is that it is very 
often ill done, to the mortification of the counsel himself. These cases 
in the U. S. Court of Appeals show that this duty must be done while 
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the jury remain in their seats. This rule is probably a good one, be~ 
cause the jury ought to be allowed to hear the exceptions taken and the 
answer the judge may see proper to give to them. It is not the custom, 
however, in this state, in fact some judges expressly require, that excep- 
tions to the charge shal] be delayed until the jury retire, and then, if 
they see proper, they recall the jury to give them further instructions. 
It would seem that the rule stated in the U. 8S. Appeal cases referred to 
is the better one. The exceptions should be taken in the presence of a 
jury, but reasonable time and facilities should be allowed for specifying 
them. This would enable the counsel to do an important duty carefully, 
and would be conducive to justice in securing a fair presentation of the 
case on appeal. 





THE EFFECT OF THE RESIDUARY CLAUSE TO CHARGE 
LANDS WITH THE PAYMENT OF LEGACIES. 





The course of decisions on this subject in this state forms an interest- 
ing illustration of judicial disposition to mitigate an unjust rule, by the 
application of constantly increasing distinctions, until the rule itself is 
finally swept away. The earlier cases agreed that a gift of blended 
realty and personalty as residue, after general legacies, was not, by itself, 
sufficient to create a charge, but generally found some other circum- 
stances behind which to take shelter, while carrying out the testator’s 
plain intention. The Corwine case, however, and the later decisions have 
established the rule, that the blending of real and personal property in 
the residuary clause is enough to show an intention to charge the realty 
with the payment of the legacies. 

The earliest case in this state in which this question was raised, was 
Van Winkle v. Van Houten, 2 Gr. Ch’y 172, (3 N. J. Eq.) decided at 
the October term, 1834. The will gave to the two grandchildren who 
represented the deceased sons of the testator, an annuity of $150 each, 
until they attained 21 years. It then gave to each of them $5,000 ; and 
the rest, residue and remainder of the testator’s estate, both real and 
personal, wheresoever and of whatsoever nature and description the same 
might be, was given to the testator’s two daughters, their heirs and 
assigns forever. It was argued on the part of the grandsons, that the 
terms ‘‘ rest, residue and remainder,” applied as well to the real as the 
personal estate; and hence, that it was fairly to be inferred, the tes- 
tator intended to charge the realty, and supposed that part of it might 
be necessary to satisfy the legacies; that it was not a specific devise of 
real estate, but a general devise of so much as might remain after some 
other or prior claim was satisfied out of it, and there could be no such 
claim but the legacies. This conclusion was challenged by the residu- 
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ary devisees. Chancellor Vroom, after discussing the then late case of 
Cole v. Turner, 4 Russ. 376, where a like residuary clause was said to 
create a charge upon the lands, said: ‘‘ This case is entitled to respectful 
consideration. I am not, however, by this single decision, and some 
others that are partially analogous to it, led to the conclusion that the 
residuary clause is, under like circumstances, to be taken as full evi- 
dence that the legacies are to be charged on the land. This would be 
going too far. But it is some evidence. It is a circumstance which, 
taken in connection with others, may satisfy the mind of the testator’s 
intention. These residuary clauses are usually introduced to prevent an 
intestacy as to any part of the estate, and are construed accordingly. 
They generally follow specific devises, and conclude the will. But when 
the whole of a large estate, excepting two or three pecuniary legacies, is 
embraced in the residuary clause, and nowhere else, it is fair to infer 
that something more was meant than a bare prevention of intestacy. 
Such instances are not frequent, and when they occur, may justly be 
considered as affording some evidence of the mind of the testator.” It 
appeared that the legacies were a provision for children who would have 
been heirs of the testator; that the devisees were the wives of the execu- 
tors, and that at least part of one of the legacies was in consideration of 
lands of the legatee appropriated by the testator to his own use. The 
Chau-ellor in view of all the facts, decreed that the legacies were 
charged on the lands. 

In the following year the same Chancellor, in Paxon v. Potts’ adm’r, 
2 Gr. Chy. 313 (3 N. J. Eq.) adhered to his previously expressed opin- 
ion. In the residuary clause of the will, the real and personal estate 
were united, and this was said not to be such a blending of them as to 
constitute one fund, and charge the land with the payment of legacies. 
The Chancellor distinguished the case from Bench v. Biles, 4 Mad. Rep. 
187, which he recognized as good law, saying that in the latter case 
“‘the testator had treated all parts of his estate as one fund ; that he had 
blended and amalgamated them together, for the benefit of his wife; 
that, out of this fund, after her death, the legacies should be paid, and 
then, that the residue should go to the nephew.” ‘ But, in this case,” 
continues the Chancellor, ‘‘ the testator nowhere treats the real and per- 
sonal estate as one fund. He gives a certain specific part of his real 
estate to his wife in the first place, then specific portions of his personal 
estate, and then a pecuniary legacy. He also gives legacies to other 
relatives, to be paid out of particular funds; and, afterwards, gives all 
the rest, residue and remainder of his estate, real and personal, except- 
ing those legacies * * * to his two sons. That they are united together 
in the residuary clause, is not sufficient—especially when parts of the 
real as well as personal estate have been previously given. * * * There 
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are cases where a residuary clause of that kind has been held sufficient 
to charge lands with the payment of legacies; but they go upon the 
principle that there were no previous devises of the real estate, and that, 
when the testator gave the residue of the real estate, without having 
devised any part of it previously, he must have meant the residue after 
paying the legacies—otherwise, it could not be a residue. The case 
before me is of a diffierent character, and cannot, by any construction, 
be brought within that rule.” 

In 1843, in White v. Olden’s ex’rs, 3 Gr. Chy. 343 (4 N. J. Eq.) 
Chancellor Pennington departed from the rule adopted by Chancellor 
Vroom. In that case the testator, after numerous general and specific 
legacies, gave as follows: “After all my just debts are paid, and the 
expense of fulfilling my last will and testament, I give and bequeath all 
the remainder of my property, both real and personal, of whatsoever 
kind and description, to be equally divided among, ete.” ‘The Chancellor 
came ‘‘to the decided conclusion that the testator designed to charge 
the lands devised in the residuary clause, with the payment of the debts 
and legacies, not as a primary fund, but in aid of the personal estate. if 
that should be exhausted.” At page 357, he says: “‘There is no devise 
of a specific farm to A, and another to B; but it is a general devise of all 
the remainder of his property, both real and personal. There is a blend- 
ing of the real and personal estate together, treating it as an entire thing, 
and making no distinction whatever in it. He clearly meant to give what 
remained, after the previous disposition of the will had been satisfied. 
* * * The language used in the clause is, that the remainder, not of his 
land, not of his personal estate, but of his property generaily. both real 
and personal, of whatsoever kind and description, should go to the residu- 
ary legatees and devisees. Probably a large majority of persons, and 
those of intelligence, have no other idea, than that their whole estate, as 
well land as personal property, must be disposed of in the discharge of 
the legacies bequeathed by their will. It would, indeed, be difficult to 
satisfy the language used in this instrument upon any other idea. It is 
the remainder only that is given of his real and personal estate, and yet 
this is the first disposition that he makes of any of his real estate. If the 
design was that his four cousins should take his lands, freed from any 
obligation except for the payment of his debts and the expenses of his 
executors, it would seem to me that the testator would have made a plain 
devise of them at once, and not in the form of a residuary clause.” 

In Snyder v. Warbasse, 3 Stock. (11 N. J. Eq.), 463 (1857), Chancel- 
lor Williamson stated the rule of construction to be that ‘the blending 
the real and personal estate together, and making of them one com- 
mon fund, is an evidence of the intention of the testator to make his real 
estate equally chargeable with his debts and legacies as the personal.” 
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After giving a legacy to his widow and making no other gift, nor any 
devise of real estate, the testator ordered and directed all his estate, 
real and personal, to be sold, and after satisfying and discharg- 
ing all charges and lawful claims upon the same, the net balance 
to be disposed of, etc. The Chancellor (page 468) says: ‘“ We 
have here the real estate converted into personal, both blended together, 
making one common fund—that common fund expressly made charge- 
able to satisfy and discharge all charges and lawful claims upon it, and 
then only the net balance disposed of. The testator could only have 
made his intention clearer by express language—‘I charge my land 
with the payment of the legacy and all my debts.’ * * * This fund was 
constituted of the personal, as well as the real estate. The personal was 
the primary fund to pay the legacy. It was combined with the real, 
and together they were made, by the testator, a common fund to satisfy 
all charges and legal claims upon either of them. If the testator did 
not mean this common fund to pay the legacy, then he meant nothing by 
this clause. * * * When the testator inserted the clauses we are consid- 
ering, it is reasonable to suppose, if he had anything in his mind, it was 
this legacy; for, according to the provisions of his will, and the disposi- 
tion he had made of his whole estate, he could hardly suppose there was 
anything else which remained to be satisfied out of the common fund. 
When he declared, therefore, that this fund should satisfy and discharge 
all charges and lawful claims upon it, it was his intention that this legacy 
should be satisfied out of it.” 

In Cox v. Corkendall, 2 Beas. (13 N. J. Eq.) 138 (1860) the testator 
gave several legacies, all of which he declared ‘are to be paid out of 
my estate.” He then gave all his lands and personal property, after his 
debts were paid, to his two sons. The bill was filed to charge the lega- 
cies upon the real estate and for other relief. Chancellor Green, at page 
139, said: *‘Upon the main question made by the bill there can be no 
dispute. The testator directs the legacies to be paid out of his estate. 
He gives his estate, real and personal, after the payment of debts, to his 
two sons, and appoints them his executors. The legacies are a charge 
upon the land, and must be so declared. Where legacies are directed 
to be paid out of the estate of the testator, the real estate is charged 
with the legacies.” 

In Dey v. Dey’s Adm’r, 4 C. E. Green (19 N. J. Eq.) 137 (1868) the 
will, after directing the payment of debts, making a specific devise and 
a bequest of $1,000 to his wife, gave for life ‘‘ the use of all the residue 
and remainder of all testator’s estate, both real and personal” It then 
authorized and directed the executors to sell all the testator’s real and 
personal property, to invest the proceeds, and pay the interest to his 
widow during life. It then directed “ after my said estate has been con- 
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verted into money, I dispose of the same as follows,” and ordered lega- 
cies to the amount of $1,200 to be paid to different legatees, within two 
years after the death of his wife. The will then provided, “ all the resi- 
due and remainder of my estate, of every kind and description, not here- 
in otherwise disposed of, I give and bequeath,” etc. The question was 
whether the legacy of $1,000 left to testator’s wife, was a charge on the 
real estate, and entitled to be paid out of the proceeds. Chancellor Za- 
briskie, after reviewing some of the English and American cases, con- 
siders Van Winkle v. Van Houten, Paxon v. Potts’ Adm’r., White v. 
Olden’s Ex’rs and Leigh v. Savidge,* with not entire satisfaction. 
At page 140 he says: ‘In the will before me I think there could be no 
hesitation, if untrammeled by technical rules, in concluding that the tes- 
tator intended the legacy of $1,000 to his wife to be paid out of any part 
of his estate before the residuary legatees should receive anything. The 
rule established in some of the early English cases that a gift of the resi- 
due of all the real and personal estate, thus blending them together, would 
charge the real estate with legacies it the personal was not sufficient, was 
a simple rule, and would in most cases have given effect to the intention 
of the testator. As modified by the decisions in New Jersey, and some 
of the English decisions, such bequest is some evidence of the intent to 
charge real estate, and slight indications of that intent in other parts of 
the will, are sufficient to make it a charge. In this case the addition of 
the words ‘not herein otherwise disposed of’ to the residuary clause, 
shows clearly and expressly, as the two estates were blended in one fund, 
that legacies must be first paid out of that fund. The fact, too, that the 
personal property was not sufficient to pay debts, shows that the testator 
intended both classes of legacies to be paid out of his estate, which he 
had blended in one common fund, not only for disposing of the residue, 
but for the support of his wife.” 

In Corwine v. Corwine’s ex’rs, 8 C. E. Green (23 N. J. Eq.) 368, 
(1873) the same Chancellor applied the rule he had adopted in Dey v. 
Dey’s adm’r. The testator first directed his debts to be paid; then gave 
general legacies to his daughters, and then, after a specitic bequest of 
household goods, gave to his son the entire residue of his estate, both 
real and personal. The Chancellor after citing Van Winkle v. Van 
Houten and Dey v. Dey’s adm’r, proceeds: “The doctrine established 
by these cases and the authorities cited, is this: That a gift of all the 


*(14 N. J. Eq.) 1 McCarter, 124 (1861). There seems to have been no residuary 
clause in the will construed. The words relied upon. by the legatees to establish 
the charge were these, occurring immediately after the appointment of the execu- 
tors, viz.: ‘‘investing them with all power necessary to execute that ample trust.” 
Chancellor Green held such expression not to be sufficient, standing alone, to 
charge the legacies upon the real estate. 
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residue of testator’s estate not before disposed of, contained in a_ will 
which only directs the payment of debts and bequeaths pecuniary lega- 
cies in its other provisions, makes these legacies a charge upon the real 
estate, when it appears that the testator had not at his death, or the time 
of making the will, sufficient personal property to discharge these lega- 
cies. Such provisions in a will are not alone sufficient, although they 
afford a strong presumption of the intent, to charge the real estate with 
the deficiency; yet some proof in addition is required, and the facts above 
mentioned are held to make full proof of such intention.” 

This case was affirmed on appeal, 9 C. E. Green, 579, (1874), where 
however no stress was laid upon the deficiency of personal property to 
answer the debts and legacies. Mr. Justice Woodhull was content to 
lay down the rule thus broadly, that if legacies are given generally, and the 
residue of the real and personal estate is afterwards given in one mass, 
the legacies are a charge on the residuary real as well as personal estate. 
This case has been repeatedly approved and followed, and must now be 
regarded as settled law in this state. In his opinion the justice says: 
“There is nothing in the will to indicate an intention to use these plain 
words otherwise than in their ordinary and proper sense, and taking 
them in this sense, it seems hardly possible to doubt, that the residue 
given by the fifth clause, was intended to be what should remain of the 
whole estate after satisfying the debts and legacies. The testator was 
not thinking specially of his real and personal estate, as distinguished 
from each other. He was not dealing with either of them separately, 
but with the two blended together in one mass, which he called his estate. 
This estate—all that he owned—he was parcelling out in such a way as 
to make sure of leaving no part unappropriated, and of giving nothing in 
excess of it. To his mind, the sub‘ects of the first four clauses being 
withdrawn trom the bulk of his property, there would be left precisely 
the residue given by the fifth clause; this residue being merely the com- 
plement of the debts and previous gifts, and with them, just equaling the 
entire estate. * * * We entertain no doubt, therefore, that upon the true 
construction of the language and provisions of this will, the testator must 
be held to have intended that his real as well as his personal estate, 
should be subject to the payment of the pecuniary legacies. * * * Mr. 
Hawkins, in his valuable treatise on the Construction of Wills, * * * 
says: ‘It has been said that a testator generally intends the legacies 
given by his will to be a charge oa his residuary real estate, as well as 
on his personal estate; but (in the absence of an express charge) they 
are held to be so only when the residuary real and personal estate are 
given together; it being a rule of construction, that if legacies are given 
generally, and the residue of the real and personal estate is afterwards 
given in one mass, the legacies are a charge on the residuary real as 
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well as the personal estate.’ The rule as here stated meets our entire 
approbation. It is a simple and safe rule, founded in justice and good 
sense, easy of application, and one that will in a great majority of cases 
give effect to the real intention of the testator. Although not heretofore 
recognized as the rule in this state, our decisions are not in conflict with 
it.” So also in Brown v. Brown, 4 Stew. (31 N. J. Eq.) 422 (1879); 
Miller y. Sandford, Id. 427, and Adams v, Beideman, é Id. 77. 

The rule in the Corwine case was followed by the Court of Chancery 
without discussion in Poulson v. Johnson, 2 Stew. (29 N. J. Eq.) 529 
(1878) notwithstanding the fact that an interest in lands had been given 
in the will before the term “rest” was used, and that the residue was 
expressly charged with the payment of legacies subsequently given. 
This decision was reversed in 5 Stew. (32 N. J. Eq.) 390 (1880). In 
his opinion, Judge Dodd explains at length the rule in the Corwine case, 
which he accepts as settled law. The reversal was based upon features 
of the will which the court thought strong enough to rebut the presump- 
tion afforded by the ordinary rule of construction. The decision was so 
understood by Chancellor McGill, in Stevens v. Flower, 1 Dick. Chy. 
Rep. (46 N. J. Eq.), at page 344. 

In Cook v. Lanning, 13 Stew. (40 N. J. Eq.) 369 (1885) the testator, 
after a specific devise and several legacies, provided: ‘It is my will 
that none of these legacies be paid until after the death of my brother 
and his wife, and after their death the balance of my estate if any tobe 
equally divided betwéen,” ete. In construing this will, Chancellor Run- 
yon was satisfied that ‘the testator clearly intended to charge all the 
legacies upon his real estate not specifically devised. The evidence of 
such intention is found in the fact that after giving the legacies (which 
are given generally), and making a devise of part of his real estate, he 
makes a gift of the bala: ce of his estate. When legacies are given gen- 
erally, and the residue of the real and personal estate is afterwards given 
in one mass, the legacies are a charge upon the residuary real as well as 
the personal estate.” 

In Tichenor v. Tichenor, 14 Stew. (41 N. J. Eq.) 39 (1886), the tes- 
tator gave to his wife an annuity of $200, payable from the income of 
his personal estate, and provided that, after her death, his executors 
should sell all his estate, real and personal, and pay a legacy of $1,000 
to a charitable institution, and that they, after payment of his debts, fu- 
neral expenses, the expenses of settling his estate, ‘‘ and the above men- 
tioned legacies,” should divide the residue of his estate among his nieces. 
Chancellor Runyon held that the annuity was included in the “legacies,” 


- and charged upon the land, laying down the rule in the language used 


in Cook v. Lanning. So in Langstroth v. Colding, 14 Stew. (41 N. 
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J. Eq ) 49; Lynn v. Church of the Redeemer, Id. 389, and American 
Guaranty Fund Association v. Lett, 15 Id. 43 (42 N. J. Eq.). 

In Stevens v. Flower, 1 Dick. Ch. Rep. 340 (1890), (46 N. J. Eq.,) 
the testator first directed that his debts and funeral expenses be paid, 
then gave the legacy and directed that it be paid at his wife’s death, or 
before that time if his wife pleased, and then gave the use and income of 
the “residue” of his estate, real and personal, to his wife for her life, 
with power to use so much of the principal as she might need, and to 
‘sell and dispose of his estate at her discretion, giving sufficient deeds for 
the lands she might sell. The present Chancellor, in considering this tes- 
tamentary disposition, says: “‘ Here was a massing of the real and personal 
property as one estate and the disposition of the residue of that single 
mass. No distinction is made between the realty and the personalty. It 
is contemplated that there will be a residue of the massed property, 
which is to be composed of both real and personal estate. The indica- 
tions all point to the conclusion that the testator did not consider that 
one kind of his property would be exhausted before the other should be 
resorted to, but, on the contrary, that he looked to an equal exhaustion 
of both in the payment of the debts, funeral expenses and legacy. * * 
The earlier cases in this court did not adopt this rule, but held that a 
gift of blended realty and personalty as residue, after general legacies, 
was not, by itself, sufficient to create a charge, but that it might have 
that effect if combined with other cireumstances—such as the addition of 
the words, ‘not herein otherwise disposed of’—-the fact that the legacy 
is a provision for a child; that the residuary devisees are the executors, 
or that the legacy is in consideration of lands of the legatee which the 
testator has disposed of by his will or otherwise. * * * Later, however, 
in the case of Corwine v. Corwine, 8 C. E Green (23 N. J. Eq.) 368, 
affirmed on appeal, 9 Id. 579, the rule stated by Mr. Hawkins, was 
adopted in the Court of Errors and Appeals. * * * The Chancellor held, 
as it had theretofore been held in this court, that a gift of the residue 
of blended realty and personalty, after general legacies, was not suffi- 
cient to sustain a charge of the legacies upon the realty, but that the fact 
that the personalty was not sufficient to satisfy the legacies, coupled with 
such gift, was enough to show an intention to charge the realty with the 
payment of the legacies. When the case was decided by the Court of 
Errors and Appeals, it was put squarely upon the rule cited from Haw- 
kins.” 

In Turner v. Gibb, 3 Dick. Chy. Rep. (48 N. J. Eq.) 526 (1891) 
Vice-Chancellor Green in considering this subject, says: ‘‘Any question 
as to the rule which may have existed in this state must be considered 
as set at rest by the decision of the Court of Errors and Appeals in the 
case of Corwine v. Corwine, 9 C. E. Green, 579, (24 N. J. Eq.), as ex- 
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plained in Johnson v. Poulson, 5 Stew. Eq. 390, (32 N. J. Eq.), the: 
result of which may be thus stated, viz.: When pecuniary legacies are: 
first given, and afterwards the residue of the estate, real and personal, if 
the personal estate is insufficient therefor, the intention of the testatrix to- 
have the legacies payable out of the real estate, appears by necessary 
implication from the words ‘residue’ or ‘remainder,’ when applied to the: 
two kinds of property combined, unless there are other words or pro- 
visions in the will, which. are inconsistent with the existence of such 
intention on the part of the testatrix. In other words, that such infer-. 
ence arises from the use of these words under such circumstances, and 
will be given that effect unless such construction is restrained, or avoided. 
by other words or provisions in the will.” 

In Wyckoff v. Wyckoff, 3 Dick. Chy. Rep. (48 N. J. Eq.) at page 
116, Vice-Chancellor Green treats it as a well established canon of con-- 
struction, that where there is a gift of a legacy and a devise of the resi- 
due, consisting of both personal and real property in a blended mass, 
there is a charge without regard to the sufficiency of the personalty to. 
discharge the legacy. This case was affirmed in the Court of Errors and 
Appeals, for the reasons given by the Vice-Chancellor, 4 Dick. Chy. 
Rep. 344 (49 N. J. Eq.); Merritt v. Merritt, 3 Dick. Chy. Rep. 1, (48. 
N. J. Eq.) 

In Hartson v. Elden, 5 Dick. Chy. Rep. (50 N. J. Eq.) 522 (1892) the 
legacies were directed to be paid out of the ‘ estate” of the testator. 
The Chancellor at page 525, says: “The word ‘estate’ is genus gener- 
alissimum, and includes all things real and personal, * * * and when 
legacies are directed to be paid out of the ‘estate’ of a testator, and 
there is nothing to restrict the meaning of the word ‘estate’ to perso- 
nalty, the real estate is held to be charged with the legacies.” 

In First Baptist Church of Hoboken v. Syms, 6 Dick. Chy. Rep. (51 
N. J. Eq.) 363 (1893), the Chancellor adopts the rule as stated by Mr. 
Hawkins, and explains the basis on which it rests. ‘“ The reasoning upon 
which the rule rests,” he says, (page 365) “ is that the real and personal 
estate, by such gift, is treated by the testator as one mass, part of which 
is represented by the legacies, and what is given after the legacies are 
paid, is given minus that which has been before given, and is therefore 
given subject to the prior gift, and is chargeable therewith. I think that 
this rule is applicable in the present case.” Price v. Price, 29 Atl. Rep. 
679 (1894). 

The rule is now too firmly established to be shaken. It rests upon 
equity and justice. It is upheld by common sense and regard for the 
evident meaning of the language used, and is adapted in all cases to. 
secure compliance with a testator’s real wishes. SHERRERD DEPUE. 
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NEW JERSEY SUPREME COURT. 
(Abstracts of Opinions filed at the November Term, 1894.) 


JOHN C. TAYLOR »v. HENRY C. HINTZE ET AL. 
Contracts~— Usury— Legacy. 


1. When a plaintiff is in ——-—— with the defendant, money paid 
by the former to the latter cannot be recovered back. This rule applies 
where the act done is in itself immoral, and a violation of the general laws 
of public policy, but it does not bar a recovery, where the law violated 
is intended for the protection of the citizen against oppression, extortion 
or deceit. Money paid on a usurius contract, in excess of the principal 
and legal interest, may be recovered back. 

2. The transaction in the case was clearly a sale of a legacy and not 
a loan of money, and therefore the trial court erred in refusing to direct 
a verdict for the defendant. 

Messrs. Van Winkle & Klink for the plaintiff. 

Messrs. Gaede & Minturn for the defendant. 

Opinion by Van SycKEL, J. 





THE NORTH HUDSON COUNTY RAILWAY CO. v. VINCENT M. FLANAGAN. 
Street Railways—Act of March 25, 1881—Jurisdiction of District courts, 
Challenge to. 


1. The act of March 25, 1881 (P. L. p. 257) requiring action against 
railroad corporations for negligence to be brought within two years, does 
not apply to horse railroads. 

2. When a case of which the Common Pleas would have jurisdiction 
if originally instituted there, is brought in the Circuit court, and sent 
down to the Common Pleas to be tried under the act of 1892, p. 224, and 
is tried by the parties in the court without objection, the losing party 
cannot, after judgment, challenge the jurisdiction of the trial court. It 
is not a question as to the jurisdiction of the Pleas, but as to the mode in 
which the Pleas acquired jurisdiction. Jurisdiction cannot be conferred 
by consent, but irregularity in the mod2 of acquiring it may be waived. 

Mr. Thos. F. Noonan, Jr. for the plaintiff. 

Messrs. J. C. & S.A. Besson for the defendant. 

Opinion by Van SycKEL, J. 


CHAS. LAMBSCH v. THE WEST NEW YORK SILK MILL CO. 


Chattel Mortgage—Assignment of judgment in order to procure a prior 
lien—Set off. 


Charles Lambsch, to secure a debt to one Warren Dixon, executed to 
him a chattel mortgage on certain property, then the subject of a suit 
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pending between said Lambsch and the defendant, Silk Mill Company, 
and also by a written transfer conveyed to said Dixon, his interest in 
said property, and such sum as he should thereafter recover in said suit 
against said Silk Mill Company. Lambsch subsequently recovered a 
judgment in said suit against the Silk Mill Company, and thereupon the 
said company procured the assignment of a prior judgment for a larger 
amount recovered by one Benjamin against said Lambsch, and applied 
to the Hudson Circuit court to have it set off against the first named 
judgment. 

Held, that the mortgage to Dixon and assignment of the claim to him 
being betore the Silk Mill Company obtained an assignment of the Ben- 
jamin judgment, the equities of the case are with Dixon, and the set-off 
should be refused. 

Messrs. Carrick &: Wortendyke for defendant. 

Mr. Warren Dixon for plaintiff. 

Opinion by Van SycKeL, J. 


NOAH W. PIKE v. MARY VAN RIPER. 
Contracts— Written promise to pay debt of another—Consideration. 





1. The defendant’s written promise to pay the debt of A, will not bind 
him to pay anything, if the only evidence of A’s debt is A’s written 
promise to pay. 

2. The defendant’s written promise to pay the debt of another has no 
legal validity, if there be no evidence of consideration outside of the 
promise itself. . 

Messrs. Jackson d& Angleman for the plaintiff. 

Mr. G. W. DeMeza for the defendant. 

Opinion by Drxon, J. 





STATE MICHAEL T. CONNOLLY, PROS. v. THE BOARD OF CHOSEN FREEHOLDERS 
OF HUDSON COUNTY, AND THE COMPLETE ELECTRIC CONSTRUCTION CO. 


County Road Act—Awarding of contracts—Rights of bidders. 


1. Under section 11 of the County Road act (P. L. 1888, p. 397) the 
contracts must be awarded to the lowest responsible bidder who furnishes 
such good and sufficient sureties as the board approves, unless in the 
interest of the public the board determine to reject all the bids. 

2. If a question be raised as to the truth of statements in a bid which 
under that section would, on the face, entitle the bidder to the contract, 
the board cannot decide that question against the bidder and award the 
contract to another bidder without giving the former an opportunity to 
be heard. 

Mr. Collins for the plaintiff. 

Mr. McGrath for the defendant. 

Opinion by Dixon, J. 
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STATE, ETC. v. THE MAYOR AND ALDERMEN OF JERSEY CITY, ET AL. 


Street Railways—Trolley system—Laying of tracks—Consent of Munici- 
pal Board—Certiorari—Effect of the use of the 
word **may” in a statute. 


1. The trolley system of propelling street cars, as at present used for 
the transportation of passengers through the streets of a city, is within 
the public easement over urban highways. 

2. When private rights are not involved in the acts of public agents, 
notice to private persons is not absolutely essential to the legality of these 
acts. 

3. When a statute expressly authorizes a municipal board to designate 
the number of street railway tracks that shall be laid in any street, lane 
or avenue of the city, the court cannot set aside as unreasonable, an 
ordinance which authorizes the laying of double tracks. 

4. When a statute forbids the laying of any railway tracks in the 
street, unless the consent of the governing municipal board be first 
obtained, the board must know what particular tracks are to be laid be- 
fore it gives consent. 

5. The general rule is that the word ‘‘ may” imposes a duty, when- 
ever it is employed in a statute to delegate a power, the exercise of 
which is important for the protection of public or private interests. The 
word is so used in the act of March 11, 1893 (P. L. 1893, p. 241). 

6. The owners of the fee simple of land in a street may prosecute a 
certiorari, to test the legality of a municipal ordinance, purporting to. 
authorize a railway company to place rails, poles and wires on their land 
in the street. 

Mr. C. L. Corbin for the plaintiff. 

Mr. Garretson for the defendants. 

Opinion by Dixon, J. 





ANNA S. KINKLE ALLEN ET AL. v. COMMISSIONERS OF TAXATION OF THE TOWN- 
SHIP OF BERNARDS ET AL.; GEORGE B. POST Et AL. v. COMMISSIONERS 
OF TAXATION OF THE TOWNSHIP OF BERNARDS ET AL. 


Taxation—Power to change amount—Title of statutes, effect of—Statu- 
tory construction. 


1. By force of our constitutional provision, requiring the object of 
every law to be expressed in its title, the title limits the sphere within 
which the enacting clauses can operate. 

2. Under the Commissioners of Taxation act (Rev. Supp. p. 614) the 
power of the commissioners is confined to cases where the local authori- 
ties or officers were bound by law to provide for the performance of those 
public duties to which the title refers, and they have failed so to do. 

3. Where the amount to be raised for the discharge of those public 
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duties is by law committed to the discretion of the local authorities, and 
they have lawfully exercised their discretion. Commissioners of taxation 
have no power to change the amount so ordered. 

4. The rule of statutory construction, that language which will have 
full force if applied to the future only, shall not have retro-active effect, 
governs in the interpretation of the title as well as of the enacting clauses. 

5. Chapter XLVI and chapter LV of the acts of 1894, are not in- 
tended to legalize taxes levied by a body having no authority to impose 
them. 

Messrs. Marsh and Allen for the prosecution. 

Mr. R. V. Lindabury for the defendants. 

Opinion by Drxon, J. 





THE STATE v. THE MAYOR AND COUNCIL OF THE CITY OF NEWARK ET AL, 


Formation of wards—Act of May 16, 1894—Division of wards into 
election precincts. 


1. “An act providing for the formation and establishment of wards in 
cities of the first class in this state,” passed May 16, 1894, is a general 
law. 

2. The division of wards into election precincts, being conducive to 
the object expressed in the title, is properly embraced in the enactment. 

3. If any amending statute changes a section of the prior statute 
merely by eliminating one of its provisions, the recital at length of the 
section as amended, in compliance with the constitutional direction, will 
not be deemed a re-enactment of the provisions which are retained, so as 
to repeal all laws which are then inconsistent with them. 

4. An act passed May 16, 1894, declared that it should take effect 
May 14, 1894. Held, that it went into effect on its passage. 

Mr. Kalisch and Mr. Stevens for the prosecution. 

Mr. Riper and Mr. Coult for the defendants. 

Opinion by Dixon, J. 





THE MERCHANTS’ NATIONAL BANK OF BOSTON v, THE PENNSYLVANIA STEEL 
COMPANY. 


Insolvent Corporations—Contracts of—Attachments—Act of May 9, 1894. 


Opinion by ABBETT, J. 

1. The Pennsylvania Steel Company, a Pennsylvania corporation, be- 
came insolvent, and receivers were appointed by a court of that state. 
They took into their possession all the assets of every description be- 
longing to that corporation. They subsequently made a contract with 
a New Jersey corporation to manufacture for and deliver to it certain ar- 
ticles, and in pursuance thereof they did furnish and deliver prior to the 
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attachment herein a portion of said articles. A foreign corporation, the 
Merchants National Bank of Boston, residing in Massachusetts, thereupon 
and after the passage of the supplement to the attachment act, May 9, 
1894 (P. L., 1894, p. 274), sued out a writ of attachment in this state 
against the Pennsylvania insolvent corporation, and attached thereunder 
the monies due to the receivers under said contract, and also a partfof the 
rails that had been theretofore delivered by said receivers to the New 
Jersey corporation under said contract. 

The Boston bank knew that the receivers had entered upon the dis- 
charge of their duties, and it had collected from said receivers interest on 
notes of the insolvent company, which it held at the date of the appoint- 
ment of said receivers or on renewals thereof made at its request. 

Held: 1. That there was no property or assets in existence in this state 
which the Boston bank could attach as the property of the insolvent 
Pennsylvania corporation, all its assets having passed into the hands of 
the receivers ; that the money due under the contract made by the re- 
ceivers with the New Jersey corporation belonged to said receivers in 
trust for the benefit of the creditors and stockholders of the Pennsylva- 
nia corporation. 

2. That the attachment should be set aside and vacated, as there was 
no property of the defendant corporation to attach when the same was 
issued, and because the attachment interfered with the proper adminis- 
tration of the trust fund by the receivers under the orders of the Penn- 
sylvania court. 

3. That as there is no statute in this state to prevent such action, and 
no rights of domestic creditors involved, that comity calls upon this court 
to protect the rights of the receivers acting under the direction of and as 
officers of the Pennsylvania court, by vacating this attachment against 
the insolvent Pennsylvania corporation. 


THE STATE ET AL. v. THE MAYOR AND COMMON COUNCIL OF NEPTUNE CITY. 


Street railways—Power of council to grant location of tracks—Consent of 
property owners—Act of April 6, 1886. 


The council of the defendant municipality did not acquire power 
to grant a location for the tracks of a street railway of a company 
incorporated under the act approved April 6, 1886 (Laws 1886, p. 185), 
without giving notice of a time and place fixed for hearing, or without 
the consent of property owners required by said act, by virtue of the pro- 
visions of the supplement to said act, approved March 20, 1890 (Laws 
1890, p. 113). 

Mr. A. C. Hartshorn for prosecution. 

Mr. 8. A. Patterson for defendants. 

Opinion by Maaig, J. 
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THE STATE ET AL. v. THE BOARD OF PUBLIC WORKS OF THE CITY OF 
CAMDEN ET AL, 


Street railroads— Descriptions of routes—Certiorari. 


A paper certified by the secretary of state, under his seal, to be a true 
copy of a description of routes of a trolley line, filed in his office, is not 
evidence. 

Messrs. French and Grey for the prosecutors. 

Messrs. Armstrong, Pancoast and McCarter for the defendants. 

Opinion by REED, J. 


CHARLES E. KIRBY, JACOB RICHMAN AND NORTON WESTCOTT v. THE STATE OF 
NEW JERSEY. 


Extortion—Officers appointed under unconstitutional statute. 


The incumbent of an office which an unconstitutional statute purported 
to create cannot be guilty of extortion, as he is neither a de jure or de 
facto officer. 

Mr. John S. Mitchell for the motion. 

Mr. William A. Logue, prosecutor contra. 

Opinion by Reep, J. 





THE STATE ET AL V. JOHN T. MADDEN, WILLIAM R. COOK, EDWARD A. DUGAN, 
CHARLES J. SOMERS. STEPHEN P. YOE, PROS., ». THE STATE OF 
NEW JERSEY, DEFENDANT. 


Indictment—Criminal practice. 


Certiorari from Hudson County Oyer and Terminer. 

On motion to quash an indictment brought into this court from Hud- 
son County Oyer and Terminer by writ of certiorari. 

The indictment in substance contains the following averments: That 
the prosecutors of that writ, being then and there street and water com- 
missioners of Jersey City and then and there constituting and compos- 
ing and acting as the Board of Street and Water Commissioners of Jer- 
sey City, did conspire and bind themselves together by agreement to 
cheat and defraud Jersey City of its monies by willfully and corruptly 
purchasing from divers persons for and on behalf of Jersey City large 
quantities of supplies at prices greatly in excess of the true value 
thereof, and by paying for the same and causing the same to be paid out 
of the monies of Jersey City at greatly excessive, exorbitant and fraudu- 
lent prices; and by willfully and corruptly making}and causing to be 
made fraudulent contracts with divers persons for and jon behalf of Jer- 
sey City for work, labor, services and supplies to be done for and fur- 
nished to Jersey City whereby Jersey City was obligated to pay, and 
did pay $20,000 over and above the value of such work and supplies ; 
and by willfully and corruptly paying and causing to be paid large sums 
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for salaries to persons who had rendered no service to Jersey City, 
whereby Jersey City was cheated out of a large sum of money. 

Then follows the allegation that in execution of the premises and in 
pursuance of said conspiracy, the indicted persons did certain things, some 
of which will be noticed in the opiuion. 

Opinion by Rerp J. 

An indictment sets out that certain persons being members of, 
composing and acting as a municipal board, conspire to cheat the city of 
its monies by corruptly purchasing supplies for the city at excessive 
prices, and by paying salaries to persons who rendered no service is 
good. 

After this general allegation of a corrupt intent, it is aot essential that 
the statement of the means by which the conspiracy was to be executed 
should also show it. 

Mr. Charles Thompson and Mr. C. L. Corben for the motion. 

Mr. C. H. Winfield, contra. 


THE STATE, JOHN MORTIMORE, PROSECUTOR v. THE BOARD OF CHOSEN FREE- 
HOLDERS OF THE COUNTY OF MERCER. 


On certiorari, etc. 


Per Curiam: The return shows nothing but proceedings of the Board, 
appointing a committee to confer with a Mrs. Brennan, to ascertain on what 
terms a dispute between her and the Board could be settled ; the report of 
the committee, containing among other things a recommendation, that the 
Board should pay Mrs. Breman $5,000, in full settlement, and a resolu- 
tion of the Board accepting the report and discharging the committee. 

Counsel have argued the question of the right of the Board to make 
such payment. But the question cannot be considered, for if we con- 
cluded that no such right existed, we can give no effect to our opinion. 

The resolutions of the Board are unobjectionable. It had a right to 
ascertain by a committee, on what terms a dispute could be settled. 
Then its committee reported it had a right to accept the report. It did 
not adopt the recommendation or indicate an intent to pay Mrs. Bren- 
nan. Payment to her would not be justified by such a resolution, which 
merely brings the subject before the Board. This court cannot instruct 
the Board as to its duty, nor enjoin them against any particular action 
even if we thought such action authorized. 

It is true that the report of the committee recommends this payment, 
but such a report has no force. Their powers were derived from the 
resolution appointing them and directing them to ascertain a fact. They 
were not vested with any powers to approve or disapprove the claim, as 
was the Board of Finance of Paterson, in the case of Hoxsey v. Pater- 
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son, 10 Vr. 489. There is therefore nothing to deal with in this report, 
and prosecutor would gain nothing if we should set it aside. 
We think the writ should be dismissed. 


STATE, LAWRENCE K. PEACOCK v. HORACE BINDER AND B. LOXLEY KELLY. 


Contracts—Infancy-—Promissory note. 


On certiorari, bringing up a judgment of a District court, affirming a 
judgment of the court for the trial of small causes. By the return and a 
state of the case agreed on, it appears that the action was brought upon 
& promissory note made by prosecutor, when not of full age to defend- 
ants. The note was given for goods which were not necessaries, sold 
by defendants to prosecutor. After prosecutor came of age he wrote the 
following letter, in response to requests for payment of the note: 

** Aoro, N. J., 2-25-92. 
Messrs. Binder & Kelley. 


GENTLEMEN : I propose to, if possible, settle June 1st, and if not in full, what I 
can equally with all. 


Very truly yours, L. K. Pzacoox.” 

The ability of prosecutor to pay the note or part of it upon June |, 
1892, was not shown. The judgment was for the whole amount of the 
note with interest. 

Mr. Wartman for prosecutor. 

Opinion by Maatr, J. 

A ratification after majority of a contract made during infancy may be 
qualified, and upon conditions. In an action on such a contract, such a 
constitutional ratification will not avoid the defence of infancy, unless 
there is proof of the happening of the conditions annexed thereto. 


THE STATE ET AL. v. JAMES D. TAYLOR, JUSTICE, ETC. 
Mortgage, Taxes upon—Investment by administrator. 


The certiorari in this case has brought up aa assessment of taxes upon 
prosecutor made by the assessor of the Borough of Washington, for 1893. 

The property assessed was thus described in the duplicate: ‘“‘mortgage 
in trust for Mrs. Anna Dilts, on house and lot * * * situated * * * in 
the borough of Washington. Amount of mortgage, $1,58+4.00.” 

By the agreement of the attorneys it appears that the mortgage thus 
assessed to prosecutor was dated August 6, ’92, and made to him as 
administrator of Nathan Dilts, deceased, to secure a bond for the pay- 
ment of $1,584.00, at the death of Anna, widow of Nathan Dilts, with 
interest thereon, at six per cent., “ payable semi-annually to the said 
Anna Dilts, during her life.” 

It also appeared that prosecutor, as such administrator, had sold the 
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real estate of his intestate, under the order of the Orphans’ court, free 
from the widow’s dower, and had been ordered to invest on bond and 
mortgage $1,584.00 of the proceeds of sale, and to pay the interest 
thereon semi-annually to the widow during her life, and at her death to 
pay the principal sum, as the said court should direct. The investment 
was made in the mortgage assessed. 

The mortgagor had claimed and been allowed a deduction from his 
assessment for the principal of said mortgage. 

Mr. Oscar Jeffery for prosecution. 

Mr. Wm. H. Morrow for defendant. 

Opinion by Maer, J. 

By virtue of an order of an Orphans’ court, an administrator sold land 
of his intestate free from the dower of the widow, and invested a speci- 
fied part of the proceeds of sale in a mortgage made to him as adminis- 
trator. The order directed him to pay the interest of the investment to 
the widow during her life. 

Held, That if the mortgagor claimed deduction, the mortgage was tax- 
able to the administrator, who upon payment of the tax, could deduct 
the same from the interest payable to the widow. 


THE SECURITY INSURANCE COMPANY OF NEW HAVEN, CONN. v. THEODORE 
HAAS, ET AL. 


Foreign corporations—Service of summons. 


In an action against a foreign corporation, service of summons upon a 
person whose only connection with the defendant company was a con- 
tingent one that had ceased before the action was commenced, is not 
service on an agent of the company within the meaning of section 88 of 
the act concerning corporations. 

Mr. Day for defendant. 

Mr. Atkinson for plaintiff. 

Opinion by GARRISON, J. 


THE STATE v. NORWOOD PARKER. 
Oyster Planting—Act of May 11, 1886—Indictment. 


An indictment charged defendant with committing acts in the town- 
ship of Little Egg Harbor in the county of Ocean, which would be mis- 
demeanors under the “act to protect the planting and cultivating of 
oysters in the tide waters of the county of Ocean,” approved May 11, 
1886, if that act applies to the township. At the passage of that act 
that township was in the county of Burlington. It was annexed to the 
county of Ocean by an act, approved March 30, 1891. 

Held, that the purpose of the act of 1886 was to grant special priv- 
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ileges to all citizens of this state to be exercised within the tide waters 
of a locality described as the county of Ocean, and that those privileges 
were not extended to be exercised within the tide waters of the annexed 
township by the act of 1891. 

Mr. Charles E. Hendrickson for the motion. 

Mr. J. W. Carmichael contra. 

Opinion by Maat J. 





ELLEN FEENEY v. JOHN RUEGER. 


Jurisdiction of Common Pleas—Act Feb. 11, 1888——Retrial of case on ap- 
peal from District Court. 


The Court of Common Pleas did not acquire jurisdiction to try de 
novo a case appealed from the District Court under the act approved 
February 11, 1888 (Laws 1888, p. 24), merely from the absence of a 
state of the case settled by the district judge. Its jurisdiction to retry 
the case only arose under the act upon the absence of a state of the case 
agreed on by the parties and its being made to appear that the district 
judge, being duly applied to, had failed to settle a case for the period 
limited in that act. 

Mr. Howard W. Hayes for prosecutor. 

Mr. Frank E. Bradner for defendant. 

Opinion by Maate J. 


THE STATE ETAL v. MAURICE BURCKLE, EXECUTOR OF MAURICE BURCKLE,DEC’D ls 


Appeals from the District court—Time within which to file appeal bond. 


Appeals from a District court are to be taken within five days after 
judgment is rendered ; and are to be granted in the same manner as ap- 
peals are taken from Justices’ courts. 

Held, that the action of the Court of Common Pleas, in permitting an 
appeal bond to be filed at a term more than five days after judgment, was 
erroneous. 

Mr. Michael Dunn for the prosecutors. 

Opinion by Reep, J. 


ATWOOD LLOYD, PROSECUTOR, v. ISAAC RICHMAN. 


Landlord and tenant—Power of assignee of landlord’s reversionary interest 
to file affidavit to dispossess tenant. 


1. Under the Landlord and Tenant act an affidavit stating that the 
original lessor ‘‘ sold and conveyed the said house and lot to deponent, to- 
gether with the appurtenances and the rents, issues and profits thereof 
by deed of conveyance bearing date the day and year last aforesaid and 
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recorded February 8, 1894, in the clerk’s office of Burlington county at 
Mount Holly in book 308 of Deeds, folio 533” is not void as being a 
mere conclusion of law; it sufficiently avers that the claimant is the 
** assign” of the lessor. 

2. An assignee of a landlord’s reversionary interest may file an affida- 
vit to dispossess a tenant under the Landlord and Tenant act. 

3. Where a judgment in a civil suit has been rendered by an inferior 
court of competent jurisdiction, this court will, as against such judgment, 
intend nothing that is not part of the record. 

4. Notes of testimony sent up by a justice of the peace with his return 
to a writ of certoriari, but not in compliance with any rule allowed in 
the cause, form no part of the record. 

Messrs. Gilbert d: Atkinson for the prosecution. 

Mr. Samuel K. Robbins for the defendant. 

Opinion by Garrison, J. 


THE STATE EX REL., WILLIAM J. O’BRIEN, RELATOR, v. THE BOARD OF COUNCIL- 
MEN OF THE CITY OF BAYONNE ET AL. 


On rule to show cause for a mandamus election—Peremptory writ. 


The state of the case agreed upon includes the election returns as cer- 
tified by the judges of election. By this certificate it appears that the 
relator received for the office of councilman two hundred and sixty votes 
and that no other person received so many. The fact that the respond- 

.ent, Allan Benny, received within one vote as many as the relator ex- 
clusive of a single vote for Benny, which was not counted, is with- 
out significance upon the prima facie right to a seat. The office is va- 
cant. The certificate shows the election of the relator. On mandamus 
that isenough. The relator is entitled to a peremptory writ. 

Mr. Thomas F.. Noonan, ./r., for the relator. 

Mr. James Benny for the respondents. 

PER CURIAM. 








THE STATE ET AL v. THE BOARD OF CHOSEN FREEHOLDERS OF CUMBERLAND 
COUNTY ET AL. 
Street railways—Power of Board of Freeholders to grant permission to 
cross bridge with electric cars. 


The Board of Chosen Freeholders of the county of Cumberland, by 
resolution granted to a street railway company the right to lay its tracks 
on the centre of the Commerce Street bridge in Bridgton (which bridge 
was built and maintained by the board) and to run its cars thereon. It 
clearly appeared that, owing to the narrowness of the bridge no ordinary 
vehicle could pass on either side of the cars while crossing, so that dur- 
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ing the passage of the cars no such vehicle could cross in the opposite 
direction. 

Held, that such resolution was invalid, either because the board had 
no power to pass it, or because, if the board possessed such power to 
consent to a use, was under the circumstances unreasonable and a plain 
abuse of discretion committed to the board. 

Mr. William E. Potter for prosecutor. 

Mr. Anthony Q. Keasbey for defendants. 

Opinion by Maaie, J. 





SAMUEL B. GUERIN v. THE BOROUGH OF ASBURY PARK. 


Right of borough to license and regulate the grocery business—2Jurisdiction 
of courts for trial of small causes. 


The act of March 28, 1892, (P. L., 1892, p. 293), does not empower 
boroughs to license and regulate the business of a grocer. 

That act does not confer upon courts for the trial of small causes ju- 
risdiction over complaints for the violation of a borough ordinance, which 
forbids the driving a grocery wagon without a license. 

Mr. Guerin for prosecution. 

Messrs. Hardkins & Durand for defendants. , 

Opinion by Dixon, J. 


MARY M’GOWAN »v. METROPOLITAN LIFE INSURANCE COMPANY. 


District Courts—Appeal from judgment in suits involving more than two’ 
hundred dollars. 


An act concerning appeals from District courts in this state (P. L., 
1892, p. 257), authorizes an appeal from a judgment rendered by the 
First District court of the city of Newark for a sum in excess of two 
hundred dollars. 

Mr. James M. Trimble for the relator. 

Mr. Thomas N. Carter, Jr., for the respondent. 

Opinion by GARRISON, J. 





JOHN MUIRS v. JOSEPH BUSSOM. 
Justice’s Court—Entry of judgment. 


1, Where a justice of the peace has been ruled to return whether a 
certain motion was made in the course of a trial before him in the court 
for the trial of small causes and has certified that no such motion was 
made at any time, recourse cannot be had to affidavit for the purpose of 
contradicting him. 

2. A judgment in the small cause court entered in figures instead of 
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in words at length is, unless amended, reversible for error. 
however, be amended by the court below. 


It may, 
Practice in such cases. 


Mr. E. G. C. Bleakley for the prosecutor. 


Mr. W. D. Holt for the defendant. 


Opinion by GarRRISoN, J. 





IN THE MATTER OF THE APPEAL OF MARY DOBERMILLER, FROM A CERTAIN AS- 
SESSMENT MADE BY THE SURROGATE OF MIDDLESEX COUNTY, ON AC- 
COUNT OF LANDS DEVISED BY HENRIETTA DAVIS, DECEASED. 


(Middlesex County Orphans’ Court, Aug. 10, 1894.) 


An act entitled, ‘‘ An act to tux intes- 
tate’s estates, gifts, legacies and collat- 
eral inheritance in certain cases,” ap- 
proved March 16, 1893, is unconstitu- 
tional and void, so far as it authorizes 
the imposition of a tax upon lands de- 
vised in and by a last will and testament, 
for the reason that devises are nct em- 


braced within the title of the act. 

The act, entitled, ‘‘ An act to tax in 
testate’s estates, gifts, legacies, devises 
and collateral inheritance in certain 
cases, ‘‘ approved May 15, 1894, will not 
affect real estate which was devised by 
will previous to its passage and ap- 
proval by the Governor. 





Mr. EF. Cutter for the appellant. 

Mr. R. Adrian for the state of New Jersey. 

Rice, P. J.: The will of the testatrix is found recorded in Book O of 
Wills, page 278, in the office of the surrogate of this county. Letters 
testamentary thereon were issued May 18, 1893. The second section of 
the will devised certain real property to Mrs. Dobermiller, and the ev- 
idence taken before us at the hearing shows that she was no relative to 
the testatrix, and received no legacy under the will except the devise of 
the real estate in question. 

The surrogate of the county had the property appraised, and the value 
was assessed at $1,700, and a tax of $85 levied thereon, under and 
by virtue of an act entitled “‘ an act to revise and amend an act to tax 
intestates’ real estate, gifts, legacies and collateral inheritance in certain 
_ eases, approved March 23, 1892, and which amendatory act was ap- 
proved March 16, 1893, and will be found in the Laws of 1893, on page 
367. 

From the assessment made by the surrogate, Mrs. Dobermiller has 
appealed to this court, and the insistment is that the act of 1893, above 
referred to, authorizing the tax to be assessed, is unconstitutional and void, 
so far as it applies to devises of real estate, because these subject mat- 
ters are not embraced in the title of the act. The original act, which 
was known as the collateral inheritance tax act, approved March 23, 
1892, by its title provided for the taxing of certain classes of property, 
namely, intestate’s estates, gifts, legacies and collateral inheritance in 
certain cases. These words have a technical meaning, and none of them 
apply to a devise of real estate, which is an entirely different transfer of 
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property than any of the methods above named ; and the constitution of 
this state requires that the object of the act must be expressed in its 
title, and these views are so clearly expressed in the opinion delivered by 
Mr. Justice Dixon, sitting in Passaic County Orphans’ court, in the case of 
Van Riper, appellant, v. Heppenheimer, comptroller, respondent, 17 N. J. 
Law Journal, p. 49, that I think there can be no question but that the 
act is unconstitutional, so far as devises of real estate are concerned, and 
we shall follow and adopt the views expressed by him in that case. 

It will be noticed in this particular that the legislature during the past 
winter has evidently intended to correct this mistake. We see by ref- 
erence to chapter 210 of the Laws of 1894, approved May'15, 1894, that 
an act was passed entitled, ‘‘ an act to tax intestates’ estates, gifts, lega- 
cies, devises and collateral inheritances in certain cases.” This act, of 
course, cannot affect the property devised in Mrs. Davis’ will, because, 
by the first section of the act it is limited to property which shall pass 
by devise after its passage. 

Our judgment is that the tax levied upon the land passing to Mrs. Do- 
bermiller under the devise above mentioned must be set aside with costs. 





LYDIA E. SCHNEIDER v, ENOCH B. WOODRUFF. 


(Essex Circuit Court, October 15, 1894.) 


Actions—Tort—Evidence of—Set-off rejected—Stuy of execution— Monies 
paid into court. 


Mr. Joseph W. Beecher for the motion. 

Mr. Charles Borcherling, contra. 

On application for order for stay of execution. 

Cup, J.: This action was brought in the Circuit court, and resulted 
in a verdict in favor of the plaintiff for the sum of $102.50. The action 
was commenced as an action on contract, but the declaration was in the 
nature of a declaration in tort. The defendant filed a set-off, and on the 
trial offered evidence in support thereof. This evidence was objected to 
by plaintiff’s attorney, the insistment being that the action being in tort, 
no set-off could be considered by the jury. This insistment on the part 
of the plaintiff was sustained by the court, and all evidence offered in 
support of the set-off was overruled. During her examination the plain- 
tiff was asked by defendant’s attorney, if she owed the defendant a cer- 
tain sum for the board of her horse, the action having been brought to 
recover damages for injuries alleged to have resulted to the horse of the 
plaintiff in consequence of the negligent conduct of the defendant. In 
answer to the question thus put the plaintiff admitted that she owed the 
defendant a sum of money for the board of the horse. It now appears 
by the records of this court that an action has been commenced by the 
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defendant against the plaintiff, to recover the said sum, together with 
other monies claimed to be due from the plaintiff to the defendant; 
and now application is made to the court to stay the execution to be 
issued in this case until the determination of the action brought by the 
defendant against the plaintiff. 

It is clear from an examination of the authorities that the court has a 
discretionary power in a matter of this kind. It is a power that is to be 
exercised by the court in view of all the circumstances of the case, and 
it can only be exercised with due regard to the rights of all the parties— 
the plaintiff and the defendant. I think that under the evidence adduced 
at the trial—the facts narrated—it is clearly the duty of the court to 
order a stay of the execution issued in this case, and such order is made 
on this condition: That the defendant pay into this court, under a rule 
to be entered for that purpose, the sum of $102.50, the amount of the 
judgment, together with the taxed costs; and that a rule be entered 





showing the purpose for which this money is paid. 
Upon the defendant complying with this condition, an order will be 
issued by the court staying the execution of tho judgment in this case. 
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MISCELLANY. 


THE PORTRAIT. 


Mr. Henry Simmons White, son of 
Isaac Penington and Adaline White, 
was born at Red Bank, Monmouth 
County, New Jersey, on July 13th, 
1844, and is of the fifth generation born 
in that county. Receiving an academic 
education, he began the study of medi- 
cine with Dr. Robert R. Conover and 
Dr. William A. Betts, of Red Bank, 
and attended lectures at the College of 
Physicians and Surgeons in the City of 
New York, and graduated from that in- 
stitution, but being under age he re- 
ceived a receipt for his diploma, After 
passing his examination he received an 
appointment as Assistant Surgeon in the 
United States Army during the War of 
the Rebellion, At one time while in 
the service he was acting as Surgeon of 
the Fourth United States Infantry, Gen- 
eral Grant’s old regiment. 

Upon his return from the army he 
spent a portion o a year in the hos- 
pitals of New York City, and in the 
spring «f 1866 he received his diploma 





and the degree of M. D., from the Col” 
lege of Physicians and Surgeons. After 
practicing medicine for nearly two years 
at Red Bank he concluded that the law 
led to a wider field for his activities as 
well as a life more congenial to his tastes 
and habits ; he then entered Columbia 
Law School in New York City, from 
which school he graduated, and was ad- 
mitted to the bar of the State of New 
York in June, 1870. In that year he 
removed to Jersey City and entered the 
law office of Hon. William A. Lewis, 
then the Corporaticn Counsel, as a 
clerk, and remained with Mr. Lewis un- 
til November, 1872, when he wus ad- 
mitted as an attorney in New Jersey. 
He was admitted as a counsellor of the 
Supreme Court of New Jersey in No- 
vember, 1875. 

Upon his admission to the bar of this 
State he opened an office in Jersey City. 
Soon afterward he formed a partnership 
with Hon. John A. Blair, of that city, 
which lasted until Mr. Blair was made 
a judge. by Governor Joseph D. Bedle. 
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In 1878 Mr. White was appointed Assis- 
tant Collector of the Port by President 
Hayes, which office he held for four 
years. In May, 1884, Mr. White moved 
his residence from Jersey City to Red 
Bank, where he now resides, retaining, 
however, his law office in Jersey City. 
He was appointed by President Harrison 
in August, 1890, United States Attorney 
for the Distriet of New Jersey, and held 
the position for the full term of four 
years, his place being filled in Septem- 
ber of this year by President Cleveland. 

Mr. White was a delegate to the Re- 
publican National Convention held in 
Chicago in June, 1888, at which conven- 
tion Benjamin Harrison was nominated 
for President. He was secretary of the 
convention from New Jersey. 

As » lawyer he has taken a prominent 
position, and has been engaged in many 
important causes. Heis a strong and 
ardent Republican, and takes an active 
part in State and National politics. 

He is a member of the Grand Army 
of the Republic, and is at present Judge 
Advocate of the Department of New 
Jersey. 





OBITUARY. 





EY-GOVERNOR LEON ABBETT. 


Leon Abbett, Justice of the Supreme 
Court of New Jersey, and twice Gover- 
nor of the State, died December 4, at 
2:58 P. M., at his home, at Jersey ave- 
nue and Montgomery street, Jersey 
City. 

Judge Abbett had for a number of 
years suffered from diabetes and catarrh 
of the stomach, and for more than a 
year his health had been very delicate. 
On Thanksgiving Day he became so ill 
that he was unable to leave the house, 
and that day he remained in bed and 
sent for Dr. John D. McGill, Surgeon- 
General of New Jersey. Dr. McGill 
attended the sick man. On December 3 
the doctor found Judge Abbett’s condi- 
tion so serious that he suggested a con- 
sultation with Dr. A. Brayton Ball, of 
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New York. Judge Abbett consented and 
it was arranged for the consultation to 
take place the next afternoon. Before 
the hour appointed for it arrived the 
judge was dead. 

Leon Abbett was born in Philadelphia 
on October 8, 1836. His father was 
Ezekiel Abbett, a descendent of an old 
Quaker family. His mother was Sarah 
Howell, of Mauricetown, Cumberland 
County, N. J. Ezekiel Abbett was a. 
journeyman hatter. His earnings were 
small, but he succeeded in giving his. 
sons a good common school education.. 
Leon Abbett fared a little better than 
his brothers, for he was able to complete- 
the course in the High School in Phila-- 
delphia in 1853. Soon afterward he en-. 
tered the law office of John W. Ash- 
mead. As soon as he became of age he- 
was admitted to the bar and began 
the practice of law. On October 8, 
1862, he married Miss Mary Briggs, 
of Philadelphia, and not long afterward’ 
he began to practice law in Hoboken, 
where he took up his residence. He- 
also formed a partnership with William 
J. A. Fuller, of New York, which lasted 


_more than a quarter of a century, when 


Mr. Fuller died. 

Leon Abbett entered politics as a 
Democrat almost as soon as he opened 
an office in Hoboken. In 1863 he was 
appointed corporation attorney of that 
city. In 1864 he was elected a member 
of the New Jersey Assembly from Ho- 
boken, and was re-elected the following 
year. It wasat this time that he moved 
to Jersey City, where he has lived ever 
since then. In 1864, when Governor 
Ward called an extra session of the Leg- 
islature for the purpose of ratifying the 
fourteenth amendment, Leon Abbett. 
took a prominent part in the debate, 
and created a favorable impression with 
the Democratic leaders in the State. In 
1868 he was returned to the Assembly 
from the First District, Jersey City, and 
was chosen Speaker of the House. The 
following year he was returned, and was 


again made Speaker, and gave great 
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satisfaction to the Democratic members, 
At this time he was also corporation 
counsel of Bayonne and the town of 
Union. 

Mr. Abbett had worked hard during 
these years, and in 1875, feeling the need 
of rest, he made a brief tour through Eu- 
rope. While he was abroad the Demo- 
erats Of Hudson county nominated him 
for State Senator. He was elected by a 
majority of 4,940 votes over the Republi- 
can candidate. He was appointed cor- 
poration counsel of Jersey City in 1876. 
He was a delegate to the National Con- 
vention at Baltimore in 1872, and was 
chosen one of its secretaries. He cast his 
vote for Thomas F. Bayard. In 1876 he 
was again chosen as a delegate to the 
Democratic National Convention at St. 
Louis, and was unanimously elected chair- 
man of the New Jersey delegation. He 
advocated the nomination of Joel Parker 
in that convention. In 1877 he was 
elected President of the Senate, and made 
a good presiding officer. Governor Mc- 
Clellan appointed him on the commission 
to draft a general charter for the govern- 
ment of cities, and Governor Ludlow se- 
lected him as one of the commission to 
devise means for a more just mode of tax- 
ation. 

In 1883 Leon Abbett was elected Gov- 
ernor by a majority of 6,809 over Jona- 
than Dixon, the Republican candidate. 
In 1889 he was again elected Governor, 
his majority over General E. Burd Grubb, 
the Republican candidate, being 14,253. 

At the National Convention in 1884 
Abbett was mentioned as a presidential 
posibility. The ambition of his life was 
to be a United States Senator, and in 1887 
it was believed that he would ovtain the 
prize, but a combination was formed, and 
Rutuss Blodgett was elected. He was 
again a candidate for United States Sena- 
tor in 1892, but he was defeated by James 
Smith, Jr. Immediazely after his defeat 
Governor Werts appointed him a J ustice 
of the Supreme Court, which place he 
held at the time of his death. 

The tuneral took place at the late home 
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of the dead man, December 5, at 8 o'clock. 
The Rev. George 8S. Bennett, rector of 
Grace Episcopal Church, officiated. The 
burial was in the family plot at Green- 
wood next morning. During December 
5, from noon uatil evening, the body lay 
in state and was viewed by many triends. 
The coffin was of heavy oak, handsomely 
earved. Qn it was a plain silver plate in- 
scribed: “Leon Abbett. Born Oct. 8, 
1836. Died Dec. 4. 1894.” 

The Hudson County Bar Association 
met at the court house at 4 o’clock of the 
same day to take suitable action. Chan- 
cellor McGill presided, and after a brief 
address, in which he characterized the ex- 
Governor as a leader by reason of his firm 
convictions and correctness of purpose, he 
appointed Judge Lippincott, William A. 
Lewis, A. Q. Garretson, William J. Hoff- 
man and Allan L. McDermott a commit- 
tee to prepare resolutions. Addresses 
were made by Willard C. Fisk, Charles 
C. Black, Judge Hudspeth and Morris 
Bretzfeld. Allan L. McDermott attempted 
to speak, but his feelings overcame him. 
He said his tears must take the place of 
words as a tribute to the memory of his 
dead friend. 

NEW JERSEY SUPREME COURT 


EXAMINATIONS, NOVEMBER 
TERM, 1894. 








CouUNSELLOR’s EXAMINATION. 

Define the words land, tenement, he- 
reditament. Name and define the sev- 
eral kinds of hereditaments. 

What is a way? How may it be cre- 
ated ? 

State the distinctions between an es- 
tate at will and an estate at sufferance. 
How may they severally be terminated ? 

What is an estate in remainder? Give 
the rules to be observed in the creation 
of aremainder. What remainders are 
allowed to be good when created by will 
which would be void if attempted by 
deed. 

Define tenancy by the entirety, and 
state wherein it differs from a joint 
tenancy. 

















How at common law might a tenancy 
in common be created? How far has 
the rule been changed by statute ? 

What is the legal signification of the 
word ‘‘ purchase”? What methods of 
acquiring a title to estates does it in- 
clude ? 

Explain the distinction between cus- 
tom and prescription. What kind of 
hereditaments can be claimed by pre- 
scription? What is meant by prescrib- 
ing in a que estate? 

Give the distinction between a reser- 
vation and an exception in a deed? Can 
either be made in favor of a third party ? 

In what manner should a will be exe- 
cuted in New Jersey? What restriction 
is there upon the right of a married 
woman to dispose absolutely by will of 
her real estate ? 


What do the words “die without 
issue”’ in a devise of real estate, im- 
port? How were the same words con- 


strued at common law ? 

Define ejectment. What is the pro- 
cedure to enforce the remedy? How is 
the summons served and returned? 
Within what time must the action be 
brought? By what disabilities may this 
period of limitation be extended ? 

Under the decisions of this State what 
must be proved to establish title by ad- 
verse possession ? 

Define shifting, springing and con- 
tingent uses, and explain the relation of 
uses to the doctrine of trusts. 

In what cases may an implied or re- 
sulting trust arise? Give the provision 
of our statute of frauds relating to ex- 
press and implied trusts. 

State the doctrine of equitable con- 
version and its application to (a) wills, 
(b) contracts. 

When and upon what principle does 
equity decree specific performance of a 
contract ? 

What is hearsay evidence? Why is it 
not admitted? Give the exceptions to 
the general rule excluding such evidence 
and the reasons for each exception. 
Explain the doctrine of contribution. 
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383 


When will it be applied? What is the 
rule as between wrongdoers / 

Define the following writs, and state 
when each is the appropriate remedy : 
Certiorari, procedendo, mandamus, 
prohibition. 

How may a will which has been ad- 
mitted to probate in another State be 
made available for the purpose of mak- 
ing title to lands or real estate in this 
State ? 

When and in what manner may a con- 
tract of a decedent for the sale of lands 
be enforced ? 

What is the difference in the damages 
a widow may recover for the value of 
her dower when the husband died seized 
of the lands and when he died not 
seized ? 

In what cases is the Legislature pro- 
hibited from passing private, local or 
special laws ? 

How is the property to be assessed 
for taxes under our Constitution ? 

What is the effect in this State of the 
records and judicial proceedings of an- 
other State? In what manner are such 
records and judicial proceedings to be 
-proved ? 





ATTORNEY’S. 


What is municipal or civil law ? 

How is the municipal law of England 
divided ? 

What does the unwritten or common 
law of England include ? 

Upon what are general customs or the 
comnion law founded? 

How and when did the common law 
of England become the law of the State 
of New Jersey ? 

What is the doctrine of the law re- 
specting precedents ? 

Give the seven necessary requisites to 
make a particular custom good or legal. 

What are the rules to be observed in 
the construction of statutes? 

What are the absolute rights of indi- 
viduals ? 

What are the private relations of per- 
sons in society ? 
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State the powers incident to corpora- 
tions. How may a corporation be dis- 
solved ? 

What is a contract? State the differ- 
ence between an express and implied 
contract, and between an executory and 
executed one. 

What was the original writ? 

State the process or means of com- 
pelling a defendant to appear in court 
at common law. 

What are the general and orderly 
parts of pleading? 

What is a declaration and what are its 
essential requisites / 

Of how many sortsare pleas? Define 
and explain each. 

What are the conditions and qualities 
of a plea? 

What is a demurrer, and what kind 
of an issue does it raise? 

Give the several species of trial at 
common law. Which are in force in 
this State ? 

State the difference between actions 
ex contractu and ex delicto. 

What were the different styles of 
action at common law under each, and 
what are they now under the rule of the 
Supreme Court? 

What would be the form of an action 
brought upon a statute to recover a 
penalty ? 

Enumerate the courts of New Jersey, 
and state the jurisdiction of each. 

State the mode of procedure in the 
Circuit Court to recover the amount due 
upon a promissory note (where no de- 
fence has been put in), from the com- 
mencement of the action up to the time 
of the issuing of the execution. Also 
on a book account. 

What is a sale of personal property ? 
Give the essential requisites of a sale of 
personal property. 

What is the requirement of the statue 
of fraud respecting the sale of personal 
property? What in reference to con- 
tracts? To leases? 

Can an infant appear by attorney to 
prosecute an action? Can a lunatic? 
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State how an infant must proceed in 
prosecuting an action from the com- 
mencement of the action, to the filing 
of the declaration. 

Into what two divisions are wrongs 
divided? Define each. 

What is a tort ? 

Is a husband liable for his wife’s tort ? 
Is a parent liable for his child’s tort ? 

What is hearsay testimony? What 
are the exceptions to its inadmissibility ? 

What is a will, and what its essential 
requisites? Give the attestation clause. 

What is equity ? 

State the subjects which are pecu- 
liarly cognizable in a court of equity. 

What are the grounds for divorce in 
New Jersey? 

State the two methods of procedure 
for divorce. 

What is alimony pendente lite? How 
may the application be made? 





SUPREME COURT EXAMINATION. 


NovEeMBeER Term, 1894. 


Counsellors Admitted. 

Henry J. Budd, Jr., Camden ; Ju in 
I. Waller, Patterson ; 8. Stanger Izai 1, 
Camden ; L. E. Hart, Westfield. 

Attorneys Admitted. 

Thomas French Riley, Newark ; Rob- 
ert E. Stephany, Atlantic City; HenryW. 
Green, Trenton; Louis H. Muller, Vine- 
land ; John L. Swayze, Newton; Evan 
J. Loos, Trenton; Henry C. Bartley, 
Vineland ; Edwin G. Adams, Newark ; 
C. Frank Kireker, Paterson ; George 
Hampton, Bridgeton ; James M. Chap- 
man, Perth Amboy ; William H. Car- 
son, Camden ; Richard O. Dougherty, 
Jersey City; James H. Pyran, Jr., 
Salem; Thomas J. Butler, Newark ; 
William E. Zeller, Vineland ; William 
S. Muchmore, Vineland; William C. 
Nicholl, Newark ; Cecil H. McMahon, 
Newark ; Le Grand Barker, Jersey City; 


Fred K. Scharinghausen, Newark ; M. 
N. Richie, Kingsland ; Henry Hollings- 
head, Jr., Camden ; John C. 8. Skelly, 
Hoboken ; Frank Elisworth Loughram, 
Vineland ; Charles 8. Rue, Hoboken ; 
William H. Osborn, Newark ; Harry R. 
Anderson, Paterson ; John A. Baumann, 
Paterson ; John M. Bell, Rutherford. 








